WhatIfSports.com, Inc. Affiliate Agreement

1. Program Description

WhatIfSports, Inc., ("WIS") conducts online skill games and contests for fees ("Services") on our site, www.WhatIfSports.com (“WIS Site”). In exchange for a Referral Fee (as described below), RADIO STATION hereby agrees to provide a link on one or more of its websites (STATION SITE) whereby consumers are directed to the WIS Site pursuant to the terms and conditions expressed below.

2. Site Links

RADIO STATION may provide, at its option, one or more of the following links from the RADIO STATION Site to the WIS Site:

A. General Link: A general link on the RADIO STATION Site to the home page of the WIS Site. We will provide you with guidelines and graphic art files to use in linking to our home page. 

B. Product/Service "Button" Link: A link button identifying our specific Services on the RADIO STATION Site. You must use specific graphic art, in pre-determined sizes, provided by us, found on our Affiliate Program Page (http://www.whatifsports.com/locker/affiliates.asp). 

C. Product/Service Reference Link: A link to one of our products listed on the RADIO STATION Site to the corresponding product on the WIS Site. A "Product/Service" is any item or service fulfilled by us. You are responsible for the content and style of the reference link. 

To permit accurate tracking, reporting, and Referral Fee accrual, we will provide special "tagged" formats in all our link art and graphics. RADIO STATION must ensure that each of the links from the RADIO STATION Site to the WIS Site properly utilize these special tagged link formats. You acknowledge that we may access, store, use, and disclose any information from or about visitors to the WIS Site consistent with our Privacy Notice, available at our site. You acknowledge that we may monitor the RADIO STATION Site solely for the purpose of ensuring the quality of our links on the RADIO STATION Site. 

3. Order Processing

We will process orders properly placed by customers who follow tagged links from the RADIO STATION Site to the WIS Site. We reserve the right to reject orders not in compliance with our requirements. We will track sales made to customers provided they have not disabled cookies associated with tagged links placed on their computer. We will provide reports summarizing sales activity and affiliate commissions. 

4. Consumer Purchases only

Only consumers may make purchases of Services.  You may not purchase our Services for re-sale or commercial use of any kind without our prior written approval. Such purchases may result in our withholding your Referral Fees. Other than the promotional efforts as contemplated in Section 10 below, you may not: (a) offer any incentive for using our links on the RADIO STATION Site; (b) read, intercept, record, re-direct, or fill in the contents of any electronic form or other materials submitted to us; (c) modify, re-direct, suppress, or substitute the operation of any interactive WIS Site feature; (d) make any orders or subscription requests, or engage in other transactions on the WIS Site on behalf of any third party, or authorize, assist, or encourage any other person or entity to do so; (e) take any action that could reasonably cause any customer confusion about our relationship with you (f) post or serve any promotional content in conjunction with the display of the WIS Site or assist, authorize, or encourage any third party to do so; or (g) attempt to circumvent the Referral Fee schedule or artificially increase your Referral Fees by intentionally purchasing or requesting products or services from the WIS Site or encouraging any third party to do the same; (h) attempt to intercept or re-direct traffic from any other site that participates in the Program; or (i) seek to purchase or register any keywords, search terms or other identifiers that include the word "WhatIfSports " or variations thereof for use in any search or referral service. If we determine that you have engaged in any of the foregoing activities, we may (without limiting any other rights or remedies available) withhold any Referral Fees otherwise payable to you under this Agreement.

5. Referral Fees

For purposes hereof, the term “Gross Revenue means all entry free revenue derived from a Referred Purchaser in connection with the initial purchase of any Services.   
For purposes hereof, the term “Referred Purchaser” means a user who has been Referred from the RADIO STATION Site to the WIS Site.  A user will be deemed to have been Referred from the RADIO STATION Site if (i) such user  accesses the WIS Site directly by clicking on any of the links from the RADIO STATION Site to the WIS Site and was not then “cookied” as having been initially referred from another third party site, or (ii) he or she otherwise accesses the WIS Site, provided that such user was then “cookied” as having been initially referred from the RADIO STATION Site, provided that this Agreement has not been terminated. 
We will track all Gross Revenue obtained from Referred Purchasers and report on it to RADIO STATION on a monthly basis.  We agree to pay to RADIO STATION, on a quarterly basis, an amount equal to forty percent (40%) of the Gross Revenue generated in the applicable quarterly period, less any chargebacks as described in Section 6 below (the “Referral Fee”). 
For clarity, upon a consumer initially clicking on a link on the RADIO STATION Site to our WIS Site, a cookie will be placed on such consumer’s computer identifying such consumer as having been Referred from the RADIO STATION Site.  Referral Fees will not be paid for purchases made by customers who disable a tagged link cookie on their computer.  

6. Referral Fee Schedule of Payments, etc 
We will pay RADIO STATION the Referral Fees subsequent to the following: purchase order, payment clearance, tournament conclusion, announcement and payment of winners. We will pay RADIO STATION the Referral Fees on a quarterly basis within 30 days from the end of the applicable quarter.  In calculating Referral Fees, we will deduct the corresponding Referral Fee from your next quarterly payment if a Service is returned or cancelled by the customer. If there is no subsequent payment due, we will send you an invoice for the overpayment Referral Fee. 
Except for taxes attributable to the income generated by RADIO STATION hereunder, as between the parties, WIS shall be responsible for all taxes imposed based upon the provision of the Services. 
During the term of this Agreement and for six (6) months thereafter, WIS shall maintain complete and accurate records with respect to the calculation of all payments due to RADIO STATION under this Agreement.  RADIO STATION  shall have the right, at its expense (except as provided below) to audit WIS’s books and records for the purpose of verifying such payment amounts.  Such audits shall be made not more than twice per year, on not less than ten (10) days written notice, during regular business hours, by auditors reasonably acceptable to WIS who have signed appropriate confidentiality agreements.  If the auditor’s figures reflect payment due under this Agreement other than those reported by WIS, then: (i) if such audited amount is higher than that reported and paid to RADIO STATION by WIS, WIS shall pay to Customer the amount owed, or (ii) if such audited amount is lower than that reported and paid to RADIO STATION by WIS, RADIO STATION shall reimburse the difference.  In addition, if the auditor’s figures show an under-reporting by WIS of more than 10% from the figures provided by the auditor, then WIS shall also pay the reasonable cost of the audit.  This paragraph shall survive the termination or expiration of this Agreement.
7. Policies and Pricing

We may change our policies and operating procedures at any time, provided that we will give RADIO STATION advance written notice of any change which may have an impact on RADIO STATION’s  performance under this Agreement, including without limitation changes to the type of creative being used by RADIO STATION, destination of links and representations or statements related to the Services or the WIS Site. We determine prices to be charged for the Services as contemplated under this Agreement. Service prices and availability may vary from time to time. Because price changes may affect Services listed on the RADIO STATION Site, prices may only be shown in graphics we provide through our tagged links. 

8. Affiliate Identification

Neither party will issue a press release or other announcement with respect to this Agreement or the relationship of the parties as described hereunder, without the prior written approval of the other party.  Each party agrees not to make any representations or statements with respect to the relationship between RADIO STATION and WIS, except as expressly approved in writing by the other party or as specifically permitted by this Agreement, including expressing or implying monetary support, sponsorship, or endorsement of any charity or cause.

9. Limited License

We grant you a nonexclusive, revocable right to use our graphic image and text described below and such other text or images for which we grant express permission, solely for the purposes contemplated by this Agreement, including to assist in generating Gross Revenue. Our trademarked graphic image cannot be altered in any way. Only we may change it at our sole discretion. We will provide various sized graphic elements to use as links on the RADIO STATION site. When written as a text link, "WhatIfSports.com SimLeague Hockey – where the past and the present collide!" must be spelled out as shown. We may revoke your license at any time by giving you written notice.

10. Promotion

You are free, but not obligated, to promote our Services in all manner of offerings from on-air mentions, on-air testimonials, e-mail, direct mail, banner campaigns, affiliate solicitation and distribution, print and television advertising, and other methodologies not specifically spelled out herein provided that you NEVER promote our Services as, or to, gambling, adult, hacker sites or spammers. Promotion as or through gambling, adult, hacker or spammer sites or methodologies shall constitute an immediate breach of this Agreement. 

11. Representations  

WIS represents, warrants and covenants that (i) it has the right to enter into this Agreement and to grant the licenses provided herein, (ii)  it is responsible, at its own cost and expense, for obtaining and clearing, and has obtained and cleared, all necessary rights, approvals, licenses and waivers related to the WIS Site, the offering of the Services and the use of all related content, logos and marks, including for certainty any and all consents and approvals from applicable sports leagues and player associations required in connection with the operation, marketing, advertising, sale, distribution or publication of the WIS Site and/or Services as contemplated hereby, (iii) the WIS Site, the Services and the related content, logos and marks, and the use thereof, will not infringe upon or violate any law or regulation (including applicable Canadian laws and regulations related to the offering of contests) or any intellectual property right including without limitation, any copyright, trade-secret, design, trade-mark, service-mark, patent, privacy, publicity, personality or moral right of any person and will not constitute a libel or defamation of any person, and (iv) the WIS Site and the Services will be rendered honestly and in good faith and with a degree of professionalism that is consistent with best industry standards of care, skill, diligence and responsiveness.  

RADIO STATION represents, warrants and covenants that (i) it has the right to enter into this Agreement, and (ii) the RADIO STATION Site and the related content, logos and marks, and the use thereof, will not infringe upon or violate any law or regulation or any intellectual property right including without limitation, any copyright, trade-secret, design, trade-mark, service-mark, patent, privacy, publicity, personality or moral right of any person and will not constitute a libel or defamation of any person.  

EXCEPT FOR THE FOREGOING REPRESENTATIONS AND WARRANTIES, NEITHER PARTY MAKES ANY REPRESENTATIONS, WARRANTIES OR CONDITIONS OF ANY KIND, EITHER EXPRESS OR IMPLIED, AS TO ANY MATTER INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE, MERCHANTABILITY OR OTHERWISE WHICH WOULD EXTEND BEYOND THE REPRESENTATIONS AND WARRANTIES CONTAINED HEREIN. Specifically, neither party makes any express or implied warranties or representations with respect to the error-free operation of its respective websites. 

12. Term of the Agreement

The term of this Agreement will begin on June 1st, 2004 and end on June 1st, 2005.  Notwithstanding anything herein, either party may terminate this Agreement at any time, without cause, by giving the other party 30 days' written notice of termination. You have the right to terminate this agreement upon written notice to us. Upon termination of this Agreement, you will immediately cease use of all our links, trademarks and logos, and all other materials provided by us to you pursuant to this Agreement.  Notwithstanding termination for any reason, RADIO STATION will continue to be entitled to any and all Referral Fees for the period prior to the termination of this Agreement, provided related orders are not canceled or returned. Final payment may be withheld for a reasonable time (but in no event longer than 60 days from the date such payment was otherwise due to RADIO STATION)  to ensure correct amount payment.   Notwithstanding the termination or expiration of this Agreement, the sections pertaining to representations, indemnification, limitation of liability, confidential information and such other provision (or portion thereof) which is stated, or which by its nature is intended, to survive termination or expiry, will survive and continue and shall bind the parties and their successors and assigns.   
13. Modification

We may modify the terms and conditions contained in this Agreement at any time at our sole discretion, by providing RADIO STATION with at least 30 days prior written notice, provided that should any proposed modification have an adverse impact on RADIO STATION, such modification will not be implemented in respect of RADIO STATION unless RADIO STATION has agreed to same in writing.  

14. Relationship of Parties

WIS and RADIO STATION are independent contractors under this Agreement, and nothing herein shall be construed to create a partnership, joint venture, franchise or agency relationship between WIS and RADIO STATION.  Neither party has any authority to enter into agreements of any kind on behalf of the other party.

15. Indemnification

Each party agrees to indemnify and hold harmless the other party and other partys' officers, directors, shareholders, employees, accountants, attorneys, agents, affiliates, subsidiaries, successors and assigns from and against any and all third party claims, damages, liabilities, costs and expenses, including reasonable legal fees and expenses, arising out of or related to any breach of any warranty, representation, covenant or agreement made by the indemnifying party in this Agreement. The foregoing indemnity is conditioned upon: prompt written notice by the indemnified party to the indemnifying party of any claim, action or demand for which indemnity is claimed; complete control of the defense and settlement thereof by the indemnifying party; and such reasonable cooperation by the indemnified party, at the indemnifying parties expense, in the defense of such claim as the indemnifying party may request. 
16. Limitations of Liability.  
EXCEPT FOR BREACHES OF SECTION 17 OR IN RESPECT OF ANY AMOUNTS OWING PURSUANT TO THE INDEMNIFICATION OBLIGATIONS UNDER SECTION 15, TO THE EXTENT PERMITTED BY APPLICABLE LAW, UNDER NO CIRCUMSTANCES SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL OR EXEMPLARY DAMAGES (EVEN IF THAT PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES), ARISING FROM PERFORMANCE UNDER OR FAILURE OF PERFORMANCE OF ANY PROVISION OF THIS AGREEMENT (INCLUDING SUCH DAMAGES INCURRED BY THIRD PARTIES), SUCH AS, BUT NOT LIMITED TO, LOSS OF REVENUE OR ANTICIPATED PROFITS OR LOST BUSINESS. 

17. Confidentiality 

Each party (the "Receiving Party") undertakes to retain in confidence the terms of this Agreement and all other non-public information and know-how of the other party disclosed or acquired by the Receiving Party pursuant to or in connection with this Agreement which is either designated as proprietary and/or confidential or by the nature of the circumstances surrounding disclosure, ought in good faith to be treated as proprietary and/or confidential ("Confidential Information"); provided that each party may disclose the terms and conditions of this Agreement to its immediate legal and financial consultants in the ordinary course of its business.  Each party agrees to use commercially reasonable efforts to protect Confidential Information of the other party, and in any event, to take precautions at least as great as those taken to protect its own confidential information of a similar nature.  

18. Miscellaneous

This Agreement shall be construed in accordance with the laws of the State of Ohio. Ohio state and federal courts shall have exclusive jurisdiction and venue with respect to any dispute arising out of or related to this Agreement, and the parties consent to personal jurisdiction of such courts. Neither party may assign this Agreement or any of its rights or delegate any of its duties under this Agreement without the prior written consent of the other party; except that either party may, without the other party's consent, assign this Agreement or any of its rights or delegate any of its duties under this Agreement: (a) to any affiliate of such party; or (b) to any purchaser of all or substantially all of such party's assets or to any successor by way of merger, consolidation or similar transaction.  Subject to the foregoing, this Agreement will be binding on, inure to the benefit of, and be enforceable against the parties and their respective successors and assigns. The failure by either party to enforce strict performance of any provision of this Agreement will not constitute a waiver of such party’s right to subsequently enforce such provision or any other provision of this Agreement. 
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